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MOTION FOR CONSIDERATION

BY THE 

DEPARTMENT EXECUTIVE COMMITTEE

SEPTEMBER 9, 2013

SUBJECT - 
THE SOLDIERS, SAILORS AND MARINES FUND

REF - 
GOVERNOR’S 2014-2015 BIENNIAL BUDGET PROPOSAL, JANUARY 6, 2013

EXECUTIVE COMMITTEE MOTION, SSMF, FEBRUARY 19, 2013


STATE OF CONNECTICUT 2014-2015 BIENNIAL BUDGET, PUBLIC ACT 247, JUNE 19, 2013

CONNECTICUT SUPREME COURT DECISION BISSELL V. BUTTERWORTH, 97 CONN. 605 (1922)

SSMF REQUEST FOR ATTORNEY GENERAL OPINION, JULY 9, 2013

ATTORNEY GENERAL LETTER, SUBJECT BISSELL V. BUTTERWORTH, AUGUST 21, 2013

COMMANDER, MEMBERS OF THE DEPARTMENT EXECUTIVE COMMITTEE, COMRADES:

I rise to offer a motion concerning the American Legion’s administration of the Soldiers, Sailors and Marines Fund (SSMF). I offer the motion after careful consideration, consultation with the department leadership and with competent legal counsel, and after considerable thought and reflection on my part, cognizant of the Legion’s devotion to duty and service to veterans, as well as of the 94 years of service to the State of Connecticut, of which we are all justifiably proud. 

A review of the circumstances leading to this proposal may be in order, therefore I offer a synopsis of the significant events. On Friday, February 1, 2013, several days before the Governor's Budget Address of February 6, 2013, I received a call from Secretary Barnes of the Office of Policy and Management advising me that, as the work of the SSMF was not considered to be a "core function" of state government, the Governor would propose, “the transfer of fund management, investment responsibility and associated operational costs to the American Legion, the legal administrator of the fund and the nation’s largest wartime veterans’ service organization. This transfer will provide the American Legion with more flexibility and control, it will increase the efficiency of state operations by reducing redundant activity and it will streamline state resources by reducing the number of state appropriated funds."
Based on this proposal, and after careful consideration of the implications to the American Legion Department of Connecticut Legion, the Department Executive Committee, in a Special Meeting on February 19, 2013, called in accordance with the provisions of the Department Constitution, Article VII, Section 4, affirmed its willingness to accept the transfer of responsibility for and authority over administration of the Soldiers, Sailors and Marines Fund from the State of Connecticut, subject to approval by the Department Executive Committee of the provisions of the enabling legislation enacted to effect the transfer by the Connecticut General Assembly. The American Legion agreed to assume the management of the Fund as a public trust on behalf of the citizens of Connecticut for the purpose of providing assistance to honorably discharged wartime veterans of the state as foreseen by the Connecticut General Assembly through enactment of Public Act 336 of the Session Laws of 1919. The DEC envisioned that the Department would organize administration of the Fund through a charitable non-profit corporation (501(c)3), to be organized, administered, and governed in accordance with applicable law and regulation, as well as the Bylaws of the American Legion Department of Connecticut, so as to ensure the continuation of the fulfillment of the charitable mission of the Soldiers, Sailors and Marines Fund. 
The Budget signed into law by the Governor on June 19, 2013 (Public Act 247 of the 2013 Legislative Session), along with the relevant “OPM Budget Implementer”, specified: 
Sec. 121. Section 27-138 of the general statutes is repealed and the following is substituted in lieu thereof (Effective July 1, 2014):

The Soldiers, Sailors and Marines Fund shall remain as established and shall be in the custody of the Treasurer as trustee of the fund and shall be administered by the American Legion. The Treasurer shall invest the fund and shall reinvest as much of the fund as is not required for current disbursement in accordance with the provisions of part I of chapter 32. The interest accumulations of the fund so held in trust or so much thereof as is found necessary to carry out the purposes hereinafter stated shall be paid to the American Legion, who shall disburse the same, and the balance of said accumulations, except for a reserve of one hundred thousand dollars held in custody of the trustee for contingent purposes, shall at the end of each fiscal year be added to the principal of the fund. Payments to the American Legion shall be made at such definite and stated periods as are necessary to meet the convenience of the American Legion and said trustee; but each payment shall be made upon the order of the American Legion, approved by at least two of its executive officers or of a special committee thereof thereunto specially authorized. The American Legion may consult with the Treasurer concerning investment of the fund. Up to three hundred thousand dollars of the interest accumulation may be utilized by the American Legion to administer the fund, provided no additional part of the interest accumulation of the fund shall be expended for the purpose of maintaining the American Legion.

The key elements of the changes to the administration of the agency contained in the Budget are:
1) The Treasurer of the State of Connecticut retains custody of and management authority for the SSM Trust, 

2) The American Legion administers the operations of the SSM Fund (the disbursal of assistance), but will do so directly rather than acting through a state agency, which is eliminated. No charitable non-profit entity is established as was envisioned in the Governor’s Budget Proposal and agreed to by the DEC, and
3) The American Legion is authorized to expend up to $300,000 annually to administer the Fund.

The specification of $300,000 per annum to be utilized by the American Legion in administering the operational functions of Fund by the General Assembly is, in my estimation, arbitrary at best. No consultation with the agency or with the American Legion was conducted nor information solicited from either in determining what are “all reasonable charges and expenses”. The number bears little relationship to the actual operating expenses of the agency, and, while certain cost savings might be achieved in eliminating the state agency, the figure specified, representing approximately one-third of the current budget, is insufficient. Any such administrative budget ought to have been the product of a collaborative process between the Treasurer and the American Legion, and ought to have also been based on rational guidelines. Such guidelines might, for example, have specified that no more that 30% of the projected revenues of the trust may be expended in administrative costs, with a provision for certain exceptional circumstances. Such a specification would be similar to guidelines established by watchdog agencies such as the Better Business Bureau for charities and non-profits.
In a letter to Attorney General Jepsen of July 9, 2013, I requested his legal opinion as to whether the provisions of Public Act 247 modifying Section 121 of Conn. Gen. Statutes 27-138 and specifying that “Up to three hundred thousand dollars of the interest accumulation (of the Soldiers, Sailors and Marines Trust Fund) may be utilized by the American Legion to administer the fund”, were lawful. I pointed out to him that the precise issue of the costs of administering the SSM Fund had been the subject of a decision of the Supreme Court of the State of Connecticut in 1922 in the case of Bissell v. Butterworth, and cited the relevant portion of the decision (Page 615), which states:

“But the by-laws which have been adopted and approved, as required by the Acts, provide that a special committee of The American Legion shall co-operate with the Board of Control to carry into effect the purposes of the trust fund, and that its judgment, in such co-operation, shall be final and conclusive in the disbursement of all moneys that may be paid to the Legion for such purposes. Those purposes are evident, and unquestionably they cannot be accomplished without expense. The General Assembly did not impose this expense upon the board of trustees or upon the organization approved to devise the necessary methods, supervise the details and carry on this great service which the State had undertaken to supply. But certainly it did not intend that the trust should fail for lack of provision to pay the necessary expenses of its execution. Every Act of the legislature should be so construed as to give it force and effect to accomplish the manifest intention of the legislature. In this case, therefore, it must be held that the General Assembly intended that its agents should be allowed out of the income of the fund all reasonable charges and expenses necessary to carry out its directions concerning the trust and to prevent its failure.”

In his letter of reply to me of August 21, 2013, the Attorney General stated:

“As you point out in your letter, our Supreme Court in Bissell v. Butterworth, 97 Conn. 605, 615 (1922), stated that the General Assembly in establishing the Fund intended that the American Legion “should be allowed out of the income of the fund all reasonable charges and expenses necessary to carry out its directions concerning the trust and to prevent its failure.” In the context of that case, the Court’s reasoning can only be interpreted to mean it was lawful – and indeed was the Legislature’s intent – for the Fund to pay the American Legion’s “necessary expenses.” The implication from the language you quote in your letter is that if the American Legion’s charges and expenses are not “reasonable, “ the law would not permit the Fund to cover them. If a lesser amount were “reasonable,” a court could only approve a lesser amount.

I cannot read that language as empowering this office - or perhaps even a court - to review the amount legislatively approved for the Legion’s “charges and expenses” for the purpose of determining if more funds than legislatively authorized are required for the Fund’s administration. Although I appreciate your concern that the amount approved legislatively should bear a reasonable relationship to the agency’s actual operating expenses, and that the amount should be the product of a “collaborative process,” I am not in a position to opine that the amount approved is “arbitrary and unlawful.” The amount the Legislature has approved for the purpose does not present a legal issue for my determination. Rather, the amount necessary to administer the Fund is a fiscal policy judgment for the Legislature to decide.”

Comrades, we must now determine how to proceed and whether the American Legion will be able to credibly administer this ninety-four year old program, which we hold sacred, but, as previously stated, is no longer viewed by the leadership of the state as a "core function" of state government, with the resources provided. The irony of this characterization of the Fund and its mission as tangential to the functions of the government of the State of Connecticut is palpable. This, as we have recently concluded years of war in Iraq, as we wind down the war in Afghanistan, the longest in our nation’s history, and commence upon a drawdown of our armed forces which is estimated to bring 5000-7000 newly discharged servicemen and servicewomen back to Connecticut, many of whom might require assistance from the Fund during their transition to civilian life. I was in the audience in Houston, Texas, on Tuesday, August 27th, when Vice-President Biden stated to the delegates to the American Legion National Convention that, while government had many duties and obligations, it had but one "sacred duty", that of caring for veterans and their families. How does one explain such an apparent disconnect between attitudes in Connecticut of government obligation to veterans and those held at the highest levels of the Federal government? I cannot.
We must consider that the current state of the law, coupled with the refusal of the Attorney General to offer an opinion, sets up the American Legion, lacking sufficient resources, to fail in accomplishing the mission, to the detriment of the Legion, and to those whom we have served for ninety-four years. 

Additionally, we must consider that, should we take on this assignment without sufficient resources having been authorized by the Legislature for the purpose, whether we would be morally compelled to apply additional resources to the task, seeking to achieve the mission and protect our good name and reputation. I expect we would, and that such a diversion of precious and limited resources would accrue to the detriment of our other vital programs, such as support of our veterans through our Service Office, Boys State, Legion Baseball, The Oratorical Contest, State Police Youth Week, etc. (in clear contradiction of the dictates of Bissell v. Butterworth). 

I am convinced that, if the legal status quo now prevailing remains so at the close of the 2014 Legislative Session in May of 2014, the American Legion must, with reluctance, but also with pride in what we have achieved, cease operation of the Fund. I state to you that this is not my desired result – not as Administrator, as a veteran, as a citizen of Connecticut, nor as a Legionnaire. However, the Connecticut General Assembly must be made aware in the clearest terms possible that the American Legion cannot, and will not, operate the Fund without the resources necessary to achieve success. The Legislature may then choose to rescind the provisions of Public Act 247 as they relate to the Fund, to alter the language in such a way as to provide sufficient resources, or do nothing. The issue will, however, be a matter of debate and discussion during 2014, unlike during the 2013 Legislative Session, where this and many other changes to the statutes were enacted without benefit of public hearings, committee deliberations, or floor debate. 
I THEREFORE MOVE,

That the American Legion shall cease administration of the Soldiers, Sailors and Marines Fund effective June 30, 2014. Reconsideration of this action, if warranted by legislation enacted by the Connecticut General Assembly during the February to May, 2014, Legislative Session, will be made at the regularly scheduled meeting of the American Legion Department of Connecticut Executive Committee in May of 2014, with such action of the Executive Committee (if any) to be final and conclusive.
MOVED BY:

John D. Monahan
Treasurer

Post 18, Essex
SECONDED BY:
Richard W. Anderson

National Executive Committeeman

Post 105, Cromwell
ADOPTED / TABLED / NOT ADOPTED
BY VOTE OF:   YEAS   31   NAYS   0
Original Signed
Everett G. Shepard, III

Adjutant
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